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L. IDENTITY OF PETITIONER.

Freedom Foundation (the “Foundation”) is the Petitioner, and Plaintiff
at the trial court. The Foundation is a Washington nonprofit organization,
devoted to informing public employees about their legal rights regarding
union membership and dues payment obligations. At issue here are the
Foundation’s requests for public records pertaining to Individual Providers
(“IP’s™), pursuant to the Public Records Act, RCW ch. 42.56, ef seq. (the
“PRA™), and the delay of the Washington State Department of Social and
Health Services’(“DSHS”) in releasing those records. The Foundation asks
this Court to review the Court of Appeals’ published decision set forth in
Part II.

II. DECISION BELOW.

The Foundation requests that this Court grant review of the published
opinion issued by Division Two of the Court of Appeals on August 6, 2019,
see Appendix, Published Opinion No. 51498-2-11 (“Op.” or the Opinion”),
affirming the trial court’s erroneous determinations: (i) that DSHS’s
estimate of time to respond was reasonable, (ii) that DSHS did not
unlawfully distinguish between the Foundation and the Training
Partnership, and (ii1) that DSHS did not violate the PRA by failing to

produce the records to the Foundation on June 9, 2017.
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I11. ISSUES PRESENTED FOR REVIEW.

The following issues merit Supreme Court review pursuant to RAP
13.4(b)(1), as conflicting with the decisions of this Court, and RAP
13.4(b)(4), as presenting an issue of substantial public interest:

1. Whether DSHS’ refusal to produce the available records on
June 9, 2017 is contrary to the letter of the PRA, and to Washington
Supreme Court precedent as set forth in Wade'’s Eastside Gun Shop, Inc. v.
Dep’t of Labor and Indus., 185 Wn.2d 270, 372 P.3d 97 (2016).

2. Whether the Freedom Foundation and the Training
Partnership were similarly situated requesters, such that DSHS’ disparate
treatment of those parties was discriminatory and unlawful.

3. Whether an individualized analysis is required under the
PRA before agencies provide reasonable estimates of the time required to
respond to a public record request.

IV. STATEMENT OF THE CASE.

The summary of the facts and procedural posture of this case, as
presented by Division Two of the Court of Appeals (“Div. II’) in the
Opinion, are largely correct. On April 25, 2017, the Foundation submitted
a public records request to DSHS, for the following records (the “Request”):

1. The times, dates, and locations of all contracting appointments for
individual providers, as defined by RCW 74.394.240(3), held or to
be held between January 1 and December 31, 2017.

PETITION FOR DISCRETIONARY REVIEW — 2
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2. The times, dates, and locations of all state-sponsored or facilitated
opportunities for individual providers to view the initial safety
orientation training videos held or to be held between January 1 and
December 31, 2017.

CP 42-43.

The Foundation had made the same request for records in January,
2016, which led to litigation wherein the Foundation prevailed. See SEIU
775 v. DSHS, 198 Wn. App. 745, 396 P.3d 369 (2017), review denied 189
Wn.2d 1011 (2017).

On April 25, 2017, the same day the Court of Appeals ruled in favor
of the Foundation in the foregoing matter, the Foundation made the above
Request. CP 42-43. On May 1, 2017, DSHS staff held a meeting to discuss
the Foundation’s new Request, as its ‘five-day letter” was due the following
day, May 2, 2017. CP 293; RCW 42.56.520(1). During that meeting, DSHS
determined that the requested records were held in various offices of the
Area Agencies on Aging (“AAA”). CP 293. The only other topic discussed
during this meeting was the means by which potentially-affected third
parties might enjoin disclosure. CP 160, 171. At no time did meeting
participants ask how long it would take AAA offices to produce the
Foundation’s requested records. CP 160-161. Nor did any of the staff ask
how long it had taken to produce the nearly identical records from the

Foundation’s January, 2016 request. /d.
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On May 2, 2017, DSHS notified SEIU 775 and the Training
Partnership of the Foundation’s Request (CP 273-274, 294-295), and sent a
five-day letter to the Foundation. In the five-day letter, Ms. Natasha House
(of the DSHS Public Records Officer) estimated that it would take up to
thirty (30) business days for DSHS to produce the records to the Foundation.
CP 311-312. In the letters to SEIU 775 and the Training Partnership, Ms.
House provided clear instructions on how SEIU 775 and the Training
Partnership could go about obtaining a court order enjoining the release of
the records, and advised that they must do so by May 16, 2017. CP 273-
274,294-295.

In the following days, a number of AAA offices responded to
DSHS’ request for records that were responsive to the Foundation’s request.
CP 275-285. On May 8, 2017, the Training Partnership responded to DSHS’
May 2 letter by submitting a public record request seeking the records that
the Foundation was requesting. CP 296. On May 11, the Training
Partnership, through counsel, followed up with DSHS and informed them
that it did not believe that there were any records which pertained to the
Training Partnership. CP 303. DSHS sent the first installment of the
requested records to the Training Partnership on May 12, 2017. CP 170.
DSHS also sent the Training Partnership a letter stating that the second and

final installment would be sent to them by June 2, 2017. Id. DSHS also
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provided a ten (10) day extension of the deadline for SEIU 775 and Training
Partnership to receive a court order. CP 297.

Between May 15, 2017, and June 9, 2017, there was a stay on
production of both the Foundation’s Request and that of the Training
Partnership; this was due to the ongoing litigation regarding the January,
2016 requests. On June 9, 2017, the Court of Appeals dissolved the stay on
the Foundation’s public record request. CP 119. That same day, DSHS
produced the second and final installment to the Training Partnership, and
again extended the deadline for a court order to June 12, 2017 — without any
prompting or request from the Training Partnership. CP 299.

The Foundation sent an email to Ms. House on June 9, 2017,
requesting that the records be produced by close of business, as the stay had
been dissolved. CP 307-309. DSHS responded that there was no change to
their planned release date of June 13, 2017. CP 307-309. However, on June
13 the Supreme Court Commissioner stayed production of the Foundation’s
request until July 10, 2017, in order to preserve the litigation regarding the
Foundation’s 2016 request. On July 10, 2017, the Supreme Court upheld
the Court of Appeal’s findings, and required that DSHS produce the
requested records.

/!

/l
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V. ARGUMENT.

A. Introduction & Summary of Argument.

Petitioner respectfully requests this Court review Division Two’s
Opinion because it is in conflict with a decision of this Court, and because
this case involves issues of substantial public interest that should be
determined by the Supreme Court. See RAP 13.4(b)(1), (b)(4).

It is apparent that the Opinion is in conflict with this Court’s
decision in Wade’s Eastside Gun Shop, Inc. v. Dep’t of Labor and Indus.,
185 Wn.2d 270, 372 P.3d 97 (2016) (“Wade’s”), in”’) because the Opinion
ignores the plain meaning of that case, finding that DSHS gave an extension
to the Training Partnership to seek an injunction (instead of to blatantly
withhold the records from the Foundation). The Opinion’s misapplication
of the reasonable time estimate principle in Wade'’s similarly runs afoul of
West v. Dep’t of Licensing, 182 Wn. App. 500, 331 P.3d 72 (2014) with
regard to the individualized scope, type, and volume analysis of the
reasonable time estimate by the agency.

These issues, as well as the Opinion’s unlawful sanctioning of
DSHS’ conduct in distinguishing amongst requestors, impact the central
concerns of the PRA and Washington’s focus on transparent governance,
and therefore review by this Court is appropriate under RAP 13.4(b)(4). The

Opinion effectively allows agencies to delay disclosure with no limit,
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whatsoever, and accepts a standard for “reasonable belief” that would turn
the law of this State on its head.

B. The Opinion Conflicts With Wade’s By Sanctioning DSHS’
Disregard of Its Duty to Requestors.

The Opinion’s analysis of Wade'’s as applied to this case mistakenly
creates a distinction between the case at hand and the facts in Wade’s. The
Opinion brushes off the Foundation’s invocation of Wade s as simply being
factually dissimilar, mistakenly believing that DSHS was not required to
release the records in question on June 9, 2017 because the records were not
yet “available” (only because DSHS had extended the deadline for the
Training Partnership to obtain an injunction) (Appendix at 18). The Opinion
thus gives license to DSHS, and other similarly situated agencies, to
continue to extend the deadlines which they set for an affected party! to
seek an injunction unreasonably beyond their initial deadlines, and beyond
what this Court in Wade’s expressed as a reasonable time estimate and
extensions. Wade’s put it best when it said: “While agencies may provide a
reasonable estimate of when they can produce the requested records, they
cannot use that estimated date as an excuse to withhold records that are no

longer exempt from disclosure.” Wade’s Eastside Gun Shop, Inc., 185

! The Foundation still contends that the Training Partnership is not and was not an affected
party in this case and will address that matter below (see infira, at Section C); however, for
the sake of argument here will address the Training Partnership as an affected party.
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Wn.2d 270, 289 (2016) (internal citation removed). DSHS roundly violated
that admonition here, and the Court of Appeals erroneously endorsed its
unlawful conduct.

1. The Foundation should have received the first installment of the

records on June 9, 2017, as DSHS had not received a court order
preventing the release and the stay had been lifted.

In Wade’s, the Department of Labor and Industries (‘L&I”) responded
within five (5) days to the Seattle Times’ Public Record Request that the
records requested were part of open investigations and would not be
available wuntil the investigations closed, and indicated that the
investigations would be complete by August 9, 2013. See 185 Wn.2d at 284.
The Superior Court subsequently concluded that L&I’s investigation
concluded on March 22, 2013, due to a letter that L&I sent to one of the
complaining individuals setting forth the results of L&I’s investigation. /d.,
at 285. The Superior Court concluded that if L&I could release the
information to the individual who complained, it could also release some or
all of the requested files to the Seattle Times. /d.

DSHS has placed the Foundation into the same position as the
Seattle Times in Wade’s. On May 12, 2017, DSHS released some of the
requested records to the Training Partnership, and simultaneously extended
the deadline for the Training Partnership to obtain an injunction from May

16, 2017 to May 26, 2017. (Appendix at 4) On May 16, the Division Two
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of the Court of Appeals issued a stay prohibiting the release of the records
responsive to the April, 2017, Request pending further briefing. DSHS was
unable to release the second and final installment to the Training
Partnership, or any of the documents to the Foundation, at this time. There
was nothing preventing the Training Partnership from filing a complaint to
seek an injunction preventing the Foundation from receiving the records
which had been requested. However, at no time between May 12 and May
26 did the Training Partnership seek such relief. Once the stay was lifted on
June 9, 2017, and DSHS had not received a court order preventing the
release of the records from the Training Partnership, the Foundation should
have received at the very least the first installment of the record from DSHS.
Similar to the facts in Wade'’s, there was nothing preventing the agency from
releasing the records, even though the release would occur prior to the date
estimated.

2. The Opinion misconstrues both Wade’s and the RCW'’s regarding
the opportunity for an “affected party” to obtain a court order.

The Opinion, however, states that “[h]ere, unlike in Wade, the
requested records were not available to produce to the Foundation on June
9. On that date, DSHS extended the deadline for the Training Partnership to
obtain an injunction to prevent disclosure of the records until the end of the
day on June 12.” Op., at 5. This demonstrates a fundamental

misunderstanding of the duty that agencies owe to requesters and “affected
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parties.” (Appendix at 18) As this Court recognized in Wade'’s, it is true that
the PRA provides opportunity for public agencies to notify affected persons
of a public record request and permits reasonable delay for a “realistic
opportunity” to obtain a protective order. Wade’s, 158 Wn.2d at 291; see
RCW 42.56.520 and RCW 42.56.540. This leeway for a “realistic
opportunity”’ can be abused, however, such as when the agency provides an
original deadline to seek a court order of May 16, 2017, extends that
deadline to May 26, and then again extends the deadline to June 12, 2017.

The Superior Court in Wade’s imposed a penalty upon L&I when
they voluntarily withheld the records even “...after the subjects missed
L&TI’s deadline and failed to obtain or even seek a judicial order.” Wade's,
158 Wn.2d at 293. This i1s exactly what DSHS did when the Training
Partnership missed each of its deadlines, in spite of the duty which DSHS
owed to the Foundation as the requester, and DSHS purposefully and
voluntarily withheld the requested records from the Foundation. There was
absolutely nothing preventing this agency from releasing the records to the
Foundation on June 9" when there was no stay in place, the Training
Partnership had missed its deadline to receive a court order, and the Training
Partnership had been in possession of the first installment of the records
since May 12, 2017. By June 9, 2017, twenty-eight (28) days had passed

since the Training Partnership received the records and more than enough
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time had expired for the Training Partnership to have obtained a court order.
It was erroneous for Division Two to wave away the Foundation’s
contentions that DSHS was in violation of both Wade’s and the RCW’s
simply because DSHS decided, with no valid or explainable reason, to
provide the Training Partnership with an additional extension beyond the
ten (10) days it received initially, or the additional fourteen (14) days the
Training Partnership received by virtue of the Court of Appeals’ stay. By
permitting such a unilateral determination by DSHS, the Court of Appeals
clearly misapplied Supreme Court precedent.

C. The Foundation and the Training Partnership Were Similarly
Situated, and DSHS’ Disparate Treatment Was Thus Unlawful.

RCW 42.56.080 unequivocally provides that “[a]gencies shall not
distinguish among persons requesting records...”. The Public Records Act
does not provide for a potentially affected party to receive a higher degree
of assistance from the agency after it is provided notice of the request. In
fact, the only mention of an “affected party” in the RCWs is at 42.56.540
where the PRA says that the agency has the “option of notifying persons
named in the record or to whom a record specifically pertains, that release
of the record has been requested.” There is no evidence that agencies are
required to provide anything more —, which the Opinion acknowledges

when it says that in some situations it may be difficult for an affected party
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to know whether to seek an injunction without first seeing. (Appendix at
15). While this policy argument has validity, it simultaneously does not
create a requirement that an agency is required to provide records to an
individual when it is aware that the subject matter of the requested records.
(Appendix at 15).

The Opinion oversimplifies the Foundation’s argument in finding,
based on no evidence, that the Training Partnership was an “affected party”
and then stating that the Training Partnership was entitled to receive the
records before the Foundation, by virtue of that status. (Appendix at 13-16).
This analysis falls apart at the initial stage of ascertaining whether SEIU
775 and/or the Training Partnership was an “affected party.”

The Training Partnership was not at any time an affected third party.
There is evidence that SEIU 775 was potentially affected by this Request,
as SEIU 775 had brought the original lawsuit that precipitated the events
here. See SEIU 775 v. DSHS, 198 Wn. App. 745, 396 P.3d 369 (2017),
review denied, 189 Wn.2d 1011 (2017). SEIU 775 was also the party which
was contacted by DSHS after the Foundation made the April 25, 2017,
Request. CP 273-274. DSHS sent the Training Partnership its own notice
informing it of the Request, CP 294-295, demonstrating that DSHS viewed
SEIU 775 and the Training Partnership as distinct entities. DSHS was then

informed on May 11, 2017 via a letter from Ms. Hamburger, counsel for the
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Training Partnership, that the Foundation’s Request had nothing to do with
her client whatsoever. CP 303-304.
In fact, Ms. Hamburger specifically stated:

In any event, as far as I know, there are no documents reflecting

“times, dates, and locations” for Individual Providers to view the

safety and orientation training video provided by the Training

Partnership. The Training Partnership provides opportunities for

Individual Providers to view the safety and training video via its web

portal at any time, date or location convenient to the IP. The

Training Partnership does not schedule or establish a specific

physical location for the viewing of the video. As I understand it,

DSHS does not “sponsor or facilitate” any schedule or physical

location for the viewing of the Training Partnership’s safety and

orientation training video.
CP 303.

As of May 11, 2017 DSHS, had no reasonable basis for believing
that the Training Partnership was an affected third party. The Opinion’s
conclusion that “[h]ere, the Foundation requested the times and locations of
opportunities for individual providers to view training videos. DSHS
reasonably could have believed that the Training Partnership was a person
‘to whom the record specifically pertains,”” (Appendix at 13) finds no
substantiation in the evidence presented below. It may have been acceptable
for DSHS to send notice to the Training Partnership on May 2, 2017, out of
an abundance of caution, but it was neither reasonable nor acceptable for

DSHS to continue to treat the Training Partnership as an affected third party

as of May 11, 2017. Indeed, the Training Partnership became at that time a
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requester of records, as evidenced by the public record request identifying
number, “DSHS Request ID # 201705 PRR 395,” provided to the Training
Partnership on May 12, 2017, via letter. CP 297.

Additionally, while it was not discussed in detail in the Opinion,
there was no evidence that the Training Partnership qualified under the
Washington Administrative Code (WAC) 44-14-04003(12). That
regulation provides that prior to sending a notice to an affected third party,
the agency should have a reasonable belief that the record is arguably
exempt, and as such it recognizes that notices which are sent to affected
third parties when the records could nof reasonably be considered exempt
have the effect of unreasonably delaying the requestor’s access to a
disclosable record. DSHS explicitly stated that it believes that the records
are disclosable, in its letters to both SEIU 775 and the Training Partnership,
demonstrating that the records themselves are not exempt. CP 273-274;
294-295.

In a similar vein, DSHS did not meet its own administrative policy
for notifying third parties. DSHS’ policy states that there are two (2)
instances when the agency should notify third parties about a request. The
first is when it is required by law or other agency rules, and the second is
where the identified party may have a reasonable basis to claim that the

information in the records is exempt from production. CP 238-251. Neither
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of these situations was presented to DSHS here. There was not a law or rule
in place which required notice, and additionally DSHS was aware that the
Court of Appeals had as of April 25, 2017, ruled that the Foundation was
entitled to all of the records that were now again being requested. The
Opinion posits that SEIU 775 still had the opportunity to seek review from
the Supreme Court on this issue, thereby rendering its own prior words
meaningless, but fails to acknowledge that the Training Partnership is
neither SEIU 775, nor is it in the same position as SEIU 775. (Appendix at
13).

It was unnecessary for the Opinion to reach whether an agency can
produce records to an affected party before producing them to the requestor,
because as explained above (see supra, at Section C), the Training
Partnership was not an affected party. However, even if the Training
Partnership were to be treated as an affected party, it that does not then
become acceptable for the Training Partnership to receive the first
installment of records on May 12, 2017, fail to seek a court order for twenty-
eight (28) days, and for DSHS to delay release of the first installment to the
Foundation. The Opinion predicates continues to tie all pieces of its entire
analysis on the idea that it was acceptable for DSHS to continue to withhold
the first installment of the records on June 9, 2017, because it gave an

additional extension until June 12, 2017 — at the same time that it provided
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the second and final installment of the records to the “affected parties.” The

message this sends to the agencies of this State is that they can extend

deadlines for receiving court orders, shirk their duties to requestors, and
decide for themselves what the PRA’s obligations mean.

D. An Individualized Analysis is Required Under the PRA Before An
Agency Provides a Reasonable Estimate of Time Required to
Respond to a Public Record Request.

Under the PRA, there are four (4) possible responses for an agency
to make in response to a public records request, within five (5) days. RCW
42.56.550(1). The agency can: (i) provide the records; (ii) provide access to
the records; (iii) acknowledge receipt of the request, seek any need for
clarification, and provide a reasonable estimate of the time needed to
respond to the request; or (iv) deny the request. RCW 42.56.550(1). The
Requestor additionally has the right to require the agency to show cause that
its estimate is reasonable. RCW 42.56.550(2).

In applying the foregoing scheme, the Opinion states simply that
DSHS “considered how much time it would take to gather and return
records from the various offices and then for the public records officer to
review the records while also processing other PRA requests.” (Appendix

at 10). Yet, as WAC 44-14-04003(7) requires, the reasonable estimate of

time must in fact be reasonable. Simply providing a thirty (30) business day
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estimate is per se not reasonable, when the scope, type and volume of the
record is not taken into account. See West, 182 Wn. App. at 514.

DSHS and the Opinion both assert that DSHS received
approximately seventy-nine (79) other PRA requests on April 25, 2017, and
was in the process of processing another sixty (60) such requests. (Appendix
at 10). This alone does not excuse DSHS from inquiring into the load with
which each of the area and regional offices were saddled, however, at the
time the Request came in. In addition, once DSHS was aware that the
records were accessible as of May 12, 2017, when it sent the first installment
to the Training Partnership, there simply could be no reason for the records
to be withheld from the Foundation beyond June 9, 2017 as discussed in
more detail above (see supra, at Sections B.1 & B.2).

VI. CONCLUSION

This Court should grant review of the published opinion of the Court
of Appeals, because it is a misapplication of Wade’s Eastside Gun Shop,
Inc. and the other Supreme Court precedents referenced herein, and
simultaneously misconstrues the requirements for agencies under the PRA.
The Opinion erroneously handles issues of great (not merely substantial)
public interest and importance, concerning the PRA’s overriding mandate
for government transparency, and effectively allows agencies responding to

public records requests carte blanche in determining (i) who is an “affected
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party,” (i1) what is a “reasonable estimate” of time, and (iii) what is a
“reasonable belief” that a record is exempt.

The Foundation respectfully submits that the Court should correct
this state of affairs, by accepting discretionary review, vacating the Opinion
of the Court of Appeals, directing entry of judgment in favor of the
Foundation, and award costs on appeal to the Foundation.

RESPECTFULLY SUBMITTED on September 5, 2019.

Sydney Phillips, WSBA 54295
P.O. Box 552, Olympia, WA 98507
p. 360.956.3482 | f. 360.352.1874
SPhillips@freedomfoundation.com

Counsel for Petitioner
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I certify under penalty of perjury under the laws of the State of
Washington that on September 5, 2019, I electronically filed with the Court
the foregoing document and appendix and served the same by email upon

the following:

Margaret McLean

Susan Sackett DanPullo

Office of Attorney General

1125 Washington Street SE
Olympia, WA 98501
MargaretM@ATG.WA.GOV
SusanD1@ATG.WA.GOV
Loris2@ATG.WA.GOV
LPDarbitration@ATG.WA.GOV

Attorneys for DSHS Defendants

Dated: September 5, 2019 at Olympia, Washington.

%___,

Jennifer Matheson
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MAXA, C.J. — The Freedom Foundation (Foundation) appeals the trial court’s ruling that
the Department of Social and Health Services (DSHS) did not violate the Public Records Act
(PRA), chapter 42.56 RCW, in responding to the Foundation’s requests for records pertaining to
at-home care providers (individual providers) who provide personal care services to functionally
disabled persons.

The Foundation made a PRA request with DSHS in April 2017, seeking records
regarding the time and location of contracting appointments for individual providers and of
opportunities for individual providers to view safety and orientation training videos. The
Foundation in January 2016 had made a virtually identical request but for an earlier time period.

This court affirmed the trial court’s denial of an injunction regarding the January 2016 PRA
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request in SEIU 775 v. DSHS, 198 Wn. App. 745, 396 P.3d 369, review denied 189 Wn.2d 1011
(2017). The April 2017 request was made on the same day that this court issued its decision in
SEIU 775.

DSHS notified the Foundation that it would not be able to produce the records responsive
to the April 2017 PRA request until about June 13. DSHS also informed SEIU, the union
representing the individual providers, and the SEIU Healthcare NW Training Partnership
(Training Partnership) of the Foundation’s PRA request. The Training Partnership responded by
requesting from DSHS the same records the Foundation had requested. DSHS produced the
records to the Training Partnership in installments on May 12 and June 9 and set deadlines for
the Training Partnership to enjoin production of the records to the Foundation. But DSHS did
not produce the same records to the Foundation until later. The Foundation filed suit against
DSHS, claiming that DSHS’s conduct in responding to the April 2017 request violated the PRA.
The trial court dismissed the lawsuit.

We hold that (1) the Foundation’s lawsuit was not untimely even though the Foundation
filed its compliant before DSHS took a final action on its PRA request, (2) DSHS’s estimate of
the time needed to respond was reasonable because DSHS’s regional and area offices needed
time to compile the responsive records, (3) DSHS did not unlawfully distinguish between the
Foundation and the Training Partnership because the PRA allows an agency to delay production
of requested records to allow a person affected by the production to obtain a court order
preventing disclosure, and (4) DSHS did not violate the PRA by failing to produce the records to
the Foundation on June 9, 2017.

Accordingly, we affirm the trial court’s judgment dismissing the Foundation’s lawsuit.
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FACTS

Original PRA Request

The Foundation filed a PRA request with DSHS on January 12, 2016, requesting “[t]he
times and locations of all contracting appointments for individual providers” and the “times and
locations of any state-sponsored or facilitated opportunities for individual providers to view the
initial safety and orientation training videos,” both between November 1, 2015 and December
31, 2016. Clerk’s Papers (CP) at 40.

SEIU sought an injunction to prevent DSHS from releasing the requested records. SEIU
775, 198 Wn. App. at 747. The trial court denied SEIU’s request and SEIU appealed. Id. at 749.
This court issued a stay prohibiting DSHS from releasing the records while the case was pending
on appeal. This court subsequently held that the requested records did not fall within an
exception to the PRA and affirmed the trial court’s denial of SEIU’s request for an injunction.
SEIU 775, 198 Wn. App. at 756-57. The opinion was issued on April 25, 2017. Id. at 745.
The Foundation’s April 25, 2017 PRA Request

On the same day that this court filed its April 25 opinion in SEIU 775, the Foundation
filed a new PRA request. The Foundation requested “[t]he times, dates, and locations of all
contracting appointments for individual providers” and the “times, dates, and locations of all
state-sponsored or facilitated opportunities for individual providers to view the initial safety and
orientation training videos,” both between January 1 and December 31, 2017. CP at 410.

DSHS responded on May 2, which was within five business days of the Foundation’s
request. In order to locate and assemble the responsive records, the DSHS public records officer
needed to contact three regional offices and 14 area offices. And on the same day that DSHS

received the Foundation’s request, DSHS also received approximately 79 other PRA requests
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and already was processing about 60 PRA requests. DSHS stated in its response letter, “Due to
workload, the number of other pending requests and the scope of your request, we estimate it
will take up to 30 business days or until about June 13, 2017, to find, review, copy and produce
any available records.” CP at 311.

The Training Partnership’s May 8, 2017 PRA Request

Also on May 2, DSHS notified SEIU and the Training Partnership that it had received a
PRA request and that the responsive records related to SEIU and union members. DSHS
informed SEIU and the Training Partnership that they had until May 16 to seek an injunction
preventing the release of the requested records.

On May 8, the Training Partnership replied that it typically received a copy of responsive
records before determining if it was appropriate to seek an injunction and requested that DSHS
provide a copy of the records. DSHS treated this request for records as a PRA request. DSHS
responded to the Training Partnership’s request by producing some of the requested records on
May 12. DSHS also extended the deadline for the Training Partnership to obtain an injunction to
May 26.

Subsequent Developments

On April 26, 2017, this court had entered an order stating that the previously issued stay
prohibiting DSHS from releasing the records sought in the January 2016 PRA request would
continue in force until a mandate was issued. The parties disagreed whether the stay extended to
the April 2017 request. On May 15, this court issued a stay prohibiting the release of the records
responsive to the April 2017 PRA request pending further briefing on the issue. DSHS informed
the Training Partnership on June 2 that it could not produce the remainder of the requested

records because of the stay.
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On June 9, this court entered an order clarifying that DSHS was not enjoined from
releasing the records the Foundation requested in its April 2017 PRA request. On that same day,
the Foundation emailed DSHS and stated its expectation that the requested records would be
produced by the end of the day. Counsel for DSHS replied, “DSHS previously sent a letter
estimating its response date. We will let you know if there are changes to that estimated time
frame.” CP at 308. Also on June 9, DSHS produced to the Training Partnership the reminder of
the records it had requested on May 8. DSHS extended the deadline for the Training Partnership
to obtain an injunction to June 12.

Meanwhile, on May 24 SEIU had filed a petition for discretionary review of this court’s
decision in SEIU 775 with the Supreme Court. On June 12, SEIU notified DSHS and the
Foundation that it planned to file an emergency motion in the Supreme Court to enjoin DSHS
from releasing the records sought in the Foundation’s April 2017 PRA request. DSHS told the
Foundation that it would not release those records to the Foundation pending receipt of the
motion. On June 13, the Supreme Court temporarily enjoined DSHS from releasing records in
response to the Foundation’s April 2017 PRA request. The temporary stay expired on July 10.

On July 11, DSHS produced to the Foundation the records responsive to its April 2017
PRA request. The records produced consisted of a 12-page spreadsheet providing the
information the Foundation had requested.

Lawsuit Against DSHS

On June 12, the Foundation filed a complaint against DSHS based on its April 2017 PRA

request. The Foundation alleged that DSHS had violated the PRA by providing an unreasonable

estimate of the time necessary to respond to the request. In its answer to the Foundation’s



No. 51498-2-I1

complaint, DSHS argued that the Foundation’s claims were untimely because the agency had not
yet taken a final action on the Foundation’s PRA request.

The Foundation did not assert claims for other PRA violations relating to the delay in
producing records in its complaint. Those claims were first asserted in the Foundation’s
summary judgment motion in October 2017.

In November, the trial court held a hearing on the merits pursuant to RCW 42.56.550(2).*
The Foundation argued that DSHS had violated the PRA by (1) providing an unreasonable time
estimate, (2) distinguishing between requestors, (3) failing to provide the fullest and timeliest
assistance, and (4) delaying the release of records. DSHS argued that the trial court should
dismiss the Foundation’s claims because the Foundation’s lawsuit was filed before DSHS
produced the records, and therefore was not timely.

The trial court issued written findings of fact and conclusions of law. The court initially
concluded that all of the Foundation’s claims were properly before the court. Regarding DSHS’s
time estimate, the court found that at the time of the estimate DSHS had over 2,000 public
records requests and that DSHS had received over 50 PRA requests on the same day as the
Foundation’s request. The court also found that the records the Foundation requested were
located in multiple different offices. The court concluded that (1) DSHS’s estimate of time was
reasonable under former RCW 42.56.520 (2010), (2) DSHS did not unlawfully distinguish
between requestors and therefore did not violate former RCW 42.56.080 (2016), (3) any
disparity in the timing of production between the Training Partnership and the Foundation was

lawful, and (4) DSHS provided the fullest and most timely assistance to the Foundation and

1 RCW 42.56.550 was amended in 2017. LAws oF 2017, ch. 304, § 5. Because those
amendments do not affect our analysis, we cite to the current version of the statute.
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therefore did not violate RCW 42.56.100. Accordingly, the trial court dismissed the
Foundation’s lawsuit with prejudice.
The Foundation appeals the trial court’s order dismissing its complaint against DSHS.
ANALYSIS
A. PRA DISCLOSURE

“The PRA mandates the broad disclosure of public records.” SEIU 775, 198 Wn. App. at
749. Accordingly, state agencies have “an affirmative obligation to disclose records requested
under the PRA unless a specific exemption applies.” Id. We review de novo an agency’s action
in responding to a PRA request. RCW 42.56.550(3). And we stand in the same position as the
trial court on PRA matters when the record consists of only documentary evidence. West v. City
of Puyallup, 2 Wn. App. 2d 586, 592, 410 P.3d 1197 (2018).

The PRA must be liberally construed to “assure that the public interest will be fully
protected.” RCW 42.56.030. “The language of the PRA must be interpreted in a manner that
furthers the PRA’s goal of ensuring that the public remains informed so that it may maintain
control over its government.” Wade’s Eastside Gun Shop, Inc. v. Dep’t of Labor and Indus., 185
Whn.2d 270, 277, 372 P.3d 97 (2016).

B. PREMATURE FILING OF COMPLAINT

Initially, DSHS argues that the Foundation’s claims are not timely for judicial review
because the agency had not taken a final action at the time that the Foundation filed its
complaint. DSHS argues that a party can only seek judicial review of final actions by an agency.

We disagree.?

2 The Foundation also argues that DSHS waived this issue by not cross-appealing the trial court’s
conclusion that all the Foundation’s claims were properly before the court. However, a cross-
appeal is required only if the respondent is seeking affirmative relief rather than urging
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Under RCW 42.56.550, a party may seek judicial review of an agency action under the
PRA. In an action challenging an agency’s denial of a records request, a requestor cannot
initiate a lawsuit until the agency has denied and closed the request at issue. John Doe L. v.
Pierce County, 7 Wn. App. 2d 157, 197, 433 P.3d 838 (2018), review denied 193 Wn.2d 1015
(2019). If an agency has not yet produced the requested records but has not stated that it will
refuse to produce them, the agency has not denied access to the records for purposes of judicial
review. See Hobbs v. State Auditor’s Office, 183 Wn. App. 925, 936-37, 335 P.3d 1004 (2014)
(holding that requestor could not initiate a lawsuit while the agency was still providing
installments of responsive records).

However, in the context of an agency’s estimate of the time needed to respond to a PRA
request, RCW 42.56.550(2) states that any person may bring a motion in superior court to require
the agency to show why the estimate of time was reasonable. RCW 42.56.550(2) does not
require an agency to take a final action before a party can challenge the agency’s estimate of the
time needed to respond and no case has imposed such a requirement. Therefore, because the
Foundation’s lawsuit did not involve the denial of its request, we hold that the final action
requirement does not apply to the Foundations’ reasonable time estimate claim.

The Foundation’s other claims relate to DSHS allegedly distinguishing between the
Foundation and the Training Partnership and the failure to produce the records on June 9, 2017.
However, the Foundation did not plead these claims in its complaint. They were first raised in

the Foundation’s motion for summary judgment in October 2017, and more fully argued in the

additional grounds for affirming the trial court. Modumetal, Inc. v. Xtalic Corp., 4 Wn. App. 2d
810, 834-35, 425 P.3d 871 (2018), review denied 192 Wn.2d 1011 (2019). “A prevailing party
that seeks no further affirmative relief from the appellate court may argue any grounds in support
of the trial court’s order that are supported by the record.” Id. at 834.
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hearing on the merits on November 17. Therefore, these claims were not asserted until after
DSH’s final action — the production of the requested records — on July 11, 2017.3
C. REASONABLE ESTIMATE OF TIME TO RESPOND

The Foundation argues that DSHS provided an unreasonable estimate of the time needed
to respond to its request in violation of former RCW 42.56.520. We disagree.

1. Legal Principles

Former RCW 42.56.520 requires an agency to respond to a PRA request within five
business days. An agency must provide the records, deny the request, or respond in one of three
other ways. Former RCW 42.56.520. One of those ways is to acknowledge receipt of the
request and provide “a reasonable estimate of the time the agency . . . will require to respond to
the request.” Former RCW 42.56.520(3). This statute does not require the agency to provide an
explanation for its time estimate. See Ockerman v. King County, 102 Wn. App. 212, 217-18, 6
P.3d 1214 (2000) (addressing earlier version of statute).

Former RCW 42.56.520 provides guidance regarding an agency’s reasonable estimate
response:

Additional time required to respond to a request may be based upon the need to

clarify the intent of the request, to locate and assemble the information requested,

to notify third persons or agencies affected by the request, or to determine whether

any of the information requested is exempt and that a denial should be made as to

all or part of the request.
However, it does not appear that any Washington court has discussed in detail what factors

determine whether an agency’s estimate of the additional time needed to respond to a PRA

request was reasonable, and the parties cite no authority discussing this issue.

3 Under CR 15(b), a court may address issues not raised in the pleadings if the issues are tried by
express or implied consent of the parties. DSHS does not argue that the trial court should not
have considered these claims because they were not included in the Foundation’s complaint.
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The PRA provides a cause of action “when an agency has not made a reasonable estimate
of the time required to respond to the request.” Andrews v. Wash. State Patrol, 183 Wn. App.
644, 651, 334 P.3d 94 (2014); see RCW 42.56.550(1). In a judicial action challenging the
reasonableness of a time estimate, the agency has the burden of proof to show that its time
estimate was reasonable. RCW 42.56.550(2).

2. Analysis

The Foundation argues that DSHS’s time estimate was unreasonable because the scope of
the request was narrow, the type of record request was straightforward, and the volume of
requested information was low. However, the DSHS public records officer realized that the
responsive records were not located in one place and would need to be gathered from many
different area and regional offices. In addition, DSHS received approximately 79 other PRA
requests on the same day that the Foundation submitted its April 2017 PRA request. Finally,
DSHS already was processing about 60 other PRA requests at that time.

DSHS considered how much time it would take to gather and return records from the
various offices and then for the public records officer to review the records while also processing
other PRA requests. Under these circumstances, we conclude that DSHS’s estimate that it would
be able respond to the Foundation’s request within 30 business days was reasonable.

The Foundation argues that DSHS’s estimate was unreasonable because DSHS did not
conduct a case-specific investigation into how long it would take to gather the records, such as
contacting each of the various offices. However, the Foundation cites no authority for the
proposition that an agency must engage in such an investigation each time it must estimate how

long producing requested records will take.

10
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The Foundation also refers to the time that DSHS needed to actually produce the records
to the Training Partnership, which was significantly less than 30 business days. But whether an
estimate is reasonable necessarily must be based on a forward-looking evaluation at the time of
the estimate, not on a backward-looking evaluation after the fact.

Accordingly, we hold that DSHS provided a reasonable estimate of the time needed to
respond to the Foundation’s request and therefore complied with former RCW 42.56.520.

D. TIMING OF DISCLOSURE

The Foundation argues that DSHS unlawfully distinguished between requestors in
violation of former RCW 42.56.080 and violated its duty under the PRA to promptly produce the
requested records. The Foundation relies on the facts that DSHS produced the requested records
to the Training Partnership before producing them to the Foundation and that DSHS did not
produce the records to the Foundation when they were ready on June 9, 2017. We disagree.

1. RCW 42.56.080(2) — Distinguishing Among Requestors

Upon a request for identifiable public records, an agency must make those records
promptly available to “any person.” Former RCW 42.56.080. Further, former RCW 42.56.080
states that “[a]gencies shall not distinguish among persons requesting records.”

The Foundation argues that DSHS violated former RCW 42.56.080 by treating the
Foundation differently than the Training Partnership regarding when the requested records were
produced. The Foundation and the Training Partnership requested the exact same records.
DSHS produced them to the Training Partnership in installments on May 12 and June 9, but did
not produce them to the Foundation until July 11 once the Supreme court stay expired.

DSHS argues that the Foundation and the Training Partnership were not similarly situated

because the Training Partnership was an affected party for which DSHS was entitled to provide

11
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notice before releasing the records to the Foundation. DSHS claims that an agency can produce
requested records to an affected party before producing them to the original requestor without
violating former RCW 42.56.080.

a. Providing Notice to Affected Party

RCW 42.56.540 states, “An agency has the option of notifying persons named in the
[requested] record or to whom a record specifically pertains, that release of a record has been
requested.” This notice relates to an earlier clause in RCW 42.56.540, which gives an affected
person the ability to request an injunction preventing the production of the requested records.
The purpose of the notice is to allow affected parties to seek such an injunction. John Doe v.
Benton County, 200 Wn. App. 781, 789, 403 P.3d 861 (2017), review denied, 190 Wn.2d 1006
(2018). However, the agency should notify affected parties only if it has a reasonable belief that
the record arguably is exempt from disclosure. Id.

Former RCW 42.56.520 further states that the agency may take additional time to
respond to a requestor in order to notify third parties “affected by the request.” These provisions
make it clear that an agency can delay production of requested records to give notice of the
records request to an affected person. John Doe, 200 Wn. App. at 789. “[T]he PRA allows
public agencies to notify affected persons of a public records request and permits a reasonable
delay to permit affected parties a ‘realistic opportunity’ to obtain a protective order.” Wade'’s
Eastside Gun Shop, 185 Wn.2d at 291 (quoting Confederated Tribes of Chehalis Reservation v.
Johnson, 135 Wn.2d 734, 758, 958 P.2d 260 (1998)).

However, neither RCW 42.56.540 nor former RCW 42.56.520 state whether an agency is

allowed to produce the records to the affected party before producing them to the requestor.

12
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b. Affected Party Status

Initially, the Foundation argues that whether an agency can treat a person making a PRA
request differently than a person who is affected by that request is immaterial because the
Training Partnership was not an “affected party” with regard to the Foundation’s request. The
Foundation claims that the Training Partnership was not an affected party because the requested
records did not pertain to the Training Partnership’s activities.

The Foundation relies solely on a May 11, 2017 letter from the Training Partnership’s
attorney to DSHS questioning whether any documents involving the Training Partnership were
responsive to the Foundation’s requests. But this letter is not determinative of whether the
Training Partnership was an affected party. In the same letter, the attorney requested all Training
Partnership documents that DSHS believed were responsive to the request in order for the
Training Partnership to evaluate whether it needed to seek an injunction.

An agency has wide discretion to determine who affected parties are. See John Doe, 200
Whn. App. at 789. Here, the Foundation requested the times and locations of opportunities for
individual providers to view training videos. DSHS reasonably could have believed that the
Training Partnership was a person “to whom the record specifically pertains.” RCW 42.56.540.
Therefore, we conclude that DSHS properly treated the Training Partnership as an affected
person for purposes of the Foundation’s request.

The Foundation also argues that DSHS should not have given notice to the Training
Partnership because DSHS had no reason to believe that the requested records were exempt from
production. The Foundation points out that this court in SEIU 775 already had determined that
similar records were not exempt. However, the Foundation ignores the fact that SEIU still had

the right to seek Supreme Court review of SEIU 775 and subsequently did so.

13
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c. Distinguishing Between Two Requestors

Even though the Training Partnership was an affected party, it also was a PRA requestor.
The Training Partnership requested the records responsive to the Foundation’s request, and
DSHS treated the Training Partnership’s request as a PRA request. The issue here is whether
DSHS lawfully could distinguish between the two requestors based on the Training Partnership’s
status as an affected person. Specifically, the question is whether an agency can produce the
records to an affected party before producing them to the requestor.

Determining the scope and meaning of former RCW 42.56.080 requires us to engage in
statutory interpretation. The primary goal of statutory interpretation is to determine and give
effect to the legislature’s intent. Randy Reynolds & Assocs., Inc. v. Harmon, 193 Wn.2d 143,
155, 437 P.3d 677 (2019). To determine legislative intent, we look first to the plain language of
the statute. 1d. We consider the language of the provision at issue, the context of the statute in
which the provision is located, and related statutes. Id.

When interpreting the PRA, we must “consider the PRA in its entirety to effectuate the
PRA’s overall purpose.” Hobbs 183 Wn. App. at 935. We review the language of the provision
at issue as well as related statutes. Randy Reynolds & Assocs., 193 Wn.2d at 155; Hobbs, 183
Whn. App. at 935. Therefore, we must consider the statutes regarding affected parties in
analyzing the application of former RCW 42.56.080.

As noted above, RCW 42.56.540 allows an agency to notify an affected person of a PRA
request. And former RCW 42.56.520 states that the agency may take additional time to respond
to a requestor in order to provide such notice. The purpose of this notice and the delay in
production is to give a person affected by a PRA request time to request an injunction under

RCW 42.56.540. John Doe, 200 Wn. App. at 789. “Implicit in the statutory right to seek an

14
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injunction to prevent disclosure is a realistic opportunity to apply to the trial court for such an
order.” Confederated Tribes of Chehalis Reservation, 135 Wn.2d at 758.

Consistent with these provisions, an agency may give an affected person a reasonable
time within which the person must obtain a court order preventing production of the requested
records. See Wade’s Eastside Gun Shop, 185 Wn.2d at 291. During that time, it is reasonable
for the agency to delay production to the requestor. Id.; see also former RCW 42.56.520.

During the period when the affected person is deciding whether to seek an injunction, the
requestor and the affected party are not similarly situated even if they are requesting the same
records. An agency cannot lawfully produce the records to the original requestor during that
period because the affected person must be given a reasonable opportunity to obtain an
injunction. But no such prohibition exists with regard to production of the records to the affected
party. And because the affected party in this situation also is a requestor, the agency has an
obligation under the PRA to promptly produce the records. Former RCW 42.56.520.

Further, in some situations it may be difficult for an affected party to know whether to
seek an injunction without reviewing the requested documents. In those situations, a rule
prohibiting an agency from producing the records to the affected party would defeat the purpose
of giving notice to the affected party under RCW 42.56.540.

Based on the statutes and cases relating to affected persons, we hold that DSHS did not
violate former RCW 42.56.080 by producing the first installment of the records to the Training
Partnership. DSHS’s original deadline to obtain a court order was May 16, 2017. DSHS
produced the first installment on May 12, within that deadline. However, before the deadline

expired, on May 15, this court issued a stay prohibiting the release of the records and that stay

15
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remained in effect until June 9. Therefore, DSHS did not violate former RCW 42.56.080 by not
producing the records to the Foundation before June 9.

The second installment produced to the Training Partnership on June 9 involves a slightly
different situation. The stay no longer was in place on that date, and DSHS was not precluded by
court order from producing the records. However, when it produced the records to the Training
Partnership, DSHS extended the deadline for obtaining a court order stopping production to the
end of the day on June 12. The Foundation provides no authority for the proposition that it was
unreasonable for DSHS to extend this deadline by a few days. Because DSHS extended the
deadline for the Training Partnership to seek a court order, DSHS could not lawfully have
produced the records to the Foundation at the same time it produced the second instaliment of the
records to the Training Partnership.

On June 12, SEIU notified DSHS that it planned to file an emergency motion in the
Supreme Court to enjoin DSHS from releasing the records and on June 13 the Supreme Court
temporarily enjoined DSHS from releasing records. Therefore, DSHS was not able to produce
the records at that time. When the Supreme Court’s order expired on July 13, DSHS promptly
produced the records to the Foundation.

We hold that DSHS did not violate former RCW 42.56.080 by producing the requested
records to the Training Partnership before producing them to the Foundation.

2. Failure to Promptly Produce the Records

The Foundation argues that DSHS violated the PRA by not providing responsive records
to the Foundation on June 9, 2017, when they were available and not subject to a court order.
The Foundation claims that DSHS failed to provide the fullest and most timely assistance to the

Foundation in responding to its request.

16
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The Foundation relies on RCW 42.56.100, which requires agencies to “adopt and enforce
reasonable rules and regulations” to provide full access to public records and for other purposes.
Technically, the phrases on which the Foundation relies — “fullest assistance” and “most timely
possible action” — refer to those rules and regulations: “Such rules and regulations shall provide
for the fullest assistance to inquirers and the most timely possible action on requests for
information.” RCW 42.56.100 (emphasis added); see also Resident Action Council v. Seattle
Hous. Auth., 177 Wn.2d 417, 432, 327 P.3d 600 (2013) (stating that RCW 42.56.100 refers to
rules and regulations).

Nevertheless, courts have recognized that agencies are required to comply with the
principles embodied in RCW 42.56.100. See Andrews, 183 Wn. App. at 651 (quoting RCW
42.56.100 and stating that the PRA “requires agencies to provide the ‘fullest assistance’ and the
‘most timely possible action on requests for information’ ’); Mitchell v. Dep 't. of Corr., 164 Wn.
App. 597, 607, 277 P.3d 670 (2011) (stating that agencies have a “statutory duty” to provide full
assistance to inquirers). In determining whether an agency acted promptly in producing
responsive records we examine whether the agency’s response was thorough and diligent. Rufin
v. City of Seattle, 199 Wn. App. 348, 357, 398 P.3d 1237 (2017), review denied 189 Wn.2d 1034
(2018). Whether the agency responded with reasonable thoroughness and diligence is a fact-
specific inquiry. Id. at 358.

The Foundation relies on Wade'’s Eastside Gun Shop., 185 Wn.2d 270, for the
proposition that an agency cannot delay releasing records once they are available. In that case,
the agency gave an estimated production date and did not produce records before that date even
though they became available much sooner. Id. at 289. The court stated, “While agencies may

provide a reasonable estimate of when they can produce the requested records, . . . they cannot

17
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use that estimated date as an excuse to withhold records that are no longer exempt from
disclosure.” Id.

Here, unlike in Wade, the requested records were not available to produce to the
Foundation on June 9. On that date, DSHS extended the deadline for the Training Partnership to
obtain an injunction to prevent disclosure of the records until the end of the day on June 12. As
discussed above, an agency can delay the production of records to give an affected person a
realistic opportunity to obtain an injunction. See Wade's Eastside Gun Shop, 185 Wn.2d at 291;
former RCW 42.56.520. Under these circumstances, it was not unreasonable for DSHS to wait
until June 13 to produce the records to the Foundation. Unfortunately, the Supreme Court’s
order precluded DSHS from actually producing the records until July 11.

Accordingly, we hold that DSHS did not violate the PRA by not producing the requested
records to the Foundation on June 9, 2017.

CONCLUSION

We affirm the trial court’s order dismissing the Foundation’s claims.

We concur:

b%‘."'j

Coenn—, T

CRUSER. J.
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